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Adjudicative law-making
Cooley Lectures analyze judicial reasoning
This year's Thomas M. Cooley
Lectures, the thirty-third series
since the lectureship was established in 1947, featured Melvin A.
Eisenberg, Koret Professor of Business Law at the University of
California, Berkeley. Professor
Eisenberg has written extensively
on the structure and control of corporations, on contract law, and on
processes that are pervasive in the
legal order. Before going to Berkeley, he served as Assistant Counsel
of the President's Commission on
the Assassination of President
Kennedy and as Assistant Corporation Counsel for the City of New
York. A graduate of Columbia College, Eisenberg received his LL. B.
from Harvard Law School.
The three lectures, under the
umbrella title of "The Theory of
Adjudication," were presented on
March 11 through 13. In them Professor Eisenberg analyzed the institutional principles that govern
how law is made and changed in
our society.
In his first lecture, "The Social
Functions of Courts," Eisenberg
discussed in detail four principles
of adjudicative law-making: objectivity, prior support, replicability,
and partial autonomy.
Eisenberg's second lecture, "Social Propositions in Judicial Reasoning," distinguished between
social policies and moral norms .
Social policies, he said, characterize states of affairs as good or
bad, while moral norms characterize conduct as right or wrong.
However, the basic criterion in deciding whether a policy may properly figure in adjudication is the
same as the one applicable to
moral norms-that is, substantial
support in the community.
In his third lecture, "The Interaction Between Social and Doc-

trinal Propositions," Eisenberg
sketched models of the body of
common law from static and dynamic perspectives, as well as
several models of the way in
which the common law develops.
Against this background, he considered four characteristic forms of
judicial reasoning: reasoning from
precedent, reasoning from principle, reasoning from analogy, and
reasoning from legal theory.
Finally, he considered the way
in which institutional principles
of adjudication generate various
paths of development. If a rule is
congruent with applicable social
principles and consistent with the
body of law, each point of development will be consistent with and
organically related to those before
and after. On the other hand, rules

that are highly incongruent with
applicable social propositions will
tend to generate jagged paths of
development, in which the points
of development are not consistent
with and organically related to the
basic rule. Eisenberg thus concluded that whether courts follow,
reformulate, or reconstruct a rule
announced in a precedent will
tum ultimately on the degree of
congruity between that rule and
applicable social propositions.
Similarly, in common law
cases where the governing principle is determined by morality,
the relevant morality is neither
the morality that best cohered
with past institutional decisions,
nor the critical morality of the
court, but the social morality of
the community. ~

Professor fv'!-el~in Eisenberg, of the University of California-Berkeley, was the guest lectu rer
for last sprmg s Thomas M . Cooley Lectures.
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Words to the wise
Speakers urge graduates to work for ideals
At last spring's Honors Convocation and Senior Day ceremonies, Law School graduates
were urged to work for personal,
professional, and global ideals. Excerpts from the speeches of Professor Andrew S. Watson, who
spoke at the Honors Convention,
and Dean Terrance Sandalow, Student Senate President James Lancaster, and U .S. Senator Carl
Levin, all of whom who spoke at
Senior Day festivities, follow in edited form.

Sandal ow:
Intellectual autonomy
This is a joyous occasion. It
marks the end of one stage of your
lives and the beginning of another.
For twenty years and more you
have been students. Today, we celebrate the end of your schooling.
In the years ahead, you are not
likely to encounter any more difficult problem than that of how to
maintain intellectual autonomy.
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Dean Terrance Sanda/ow

Lawyers are not alone in confronting that problem, but they do face
special hazards . The propensity of
lawyers to identify with their clients' causes is well known. Lawyers, like other humans, wish to
believe in the rightness of their actions and, also like others, they
often succeed in persuading
themselves.
Yet, the lawyer who comes
to view the world only through
the lens of the interests that he

represents has to that extent lost
the capacity for intellectual selfgovernance. His ideas are not
his own, but a fortuitous consequence of the circumstances in
which he finds himself.
I would not wish to deceive you
by suggesting that there is an easy
answer to the problem of maintaining intellectual autonomy. It is
the product of a lifetime of continuous effort. My hope is that your
years in higher education, and especially in the Law School, have
contributed to your appreciation of
the importance of the effort and to
your ability to pursue it successfully.

Watson:
Loving relationships
I suppose that some of my remarks will seem to be a bit unusual and if so, it is because I am
something of a maverick. I am a
physician and beyond that, a psychiatrist! Much of my professional
interest as a teacher in the Law
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Andrew S. Watson

School has been focussed upon the
psychological stresses and strains
of legal education and how they affect the practice of law.
Today I would like to make a
suggestion that could make everyone's career more exciting and satisfying-if you can follow it-that
is, to grapple closely with the people aspects of the law in cases in
which you become involved . If
you do that, I can assure you that
no two cases will ever be alike.
Each may puzzle, perplex, aggravate, frustrate, thrill, or amaze but
you' ll never be bored .
Learn how to care. Care for
yourself and for your own professional reputation. Care for your
family and its needs and goals so
that they may care for and love
you . Care about your profession
and how it is or is not fulfilling its
purposes toward clients and society. This is the very essence of professionalism-that individual
professionals will care to see to it
that the group and its members
perform according to its self-imposed ethical standards. And, finally, care about your fellow man
and your country.
One of the crucial factors that
determines whether or not we
achieve our aspirations will be how
well each of you succeeds in maintaining that fragile flower of altruism, alive and flourishing, at
the center of your professional
lives.

Christina Whitman , selected /Jy students
as one of two faculty recipients of this year's
L. Hart Wright Teaching award for excelling llin her willingness to teach, to experiment, and to explore difficult concepts with
students ."
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younger years to have an overly
idealistic image of lawyers, so today it is irresponsible for us to
shrug our shoulders and say, "I
can' t do anything ."
Ultimately, the profession we
inherit will be judged not on the
strength of the reasoning we use to
reach our conclusions, as we were
on law school exams. Instead, we
will be judged on the result-a result we will determine.

Lancaster:
Professional ethics
If there is one thought I leave
with you today; one question
which I hope you will continue to
ask yourself throughout your career, it is this: what should it mean
to be a member of the legal
profession?
It seems sometimes that these
great powers of logical and legal
reasoning we have developed allow us to rationalize any conclusion we want to reach. If a client
seeks to use our counsel to commit
a crime or engage in some type of
borderline unethical activity, we
can always say that if we don' t represent them, someone else will.
All we accomplish is losing a fee .
At what point does such a narrow view of our duty cause us to
become mere technicians, indistinguishable from any other business? At what point are we no
longer working for a more worthy
goal than our own self-interest?
At what point are we no longer a
profession?

s

Levin:
Nuclear disarmament

James Lancaster

Obviously we, as first year associates in a law firm , are not going
to be able to shake the foundations
of the legal profession. Nor will
most of the day-to-day problems
we deal with involve great moral
and ethical issues . But, just as it
may have been naive of me in my

You are celebrating the fact that
you have completed your formal
legal education . You and your families made a commitment to complete that education based on the
assumption that you would have
decades left to practice your profession . I want to make sure that

Senator Carl Levin

James f White, a recipient of this year's L. Hart Wright Teaching Award. "He asks the tough
questions we law students don 't want to hear, but that we know our clients will inevitably ask."
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your assumption is correct-correct for you, for our country and
for civilization. The only way to do
that is to first control and ultimately eliminate nuclear weapons.
We must approach that task not
with an abundance of trust in the
Soviets but rather with an ample

E

distrust of nuclear weapons in the
hands of fallible human beings.
And our approach needs more
than a desire to eliminate nuclear
weapons-it must also be guided
by an awareness of the need to
achieve a balance, a stasis which
will allow each side to be secure
both during the process and at the
end of the process. Otherwise, nuclear disarmament won't take
place .
You have pledged your faith in
the future over the past three
years . But you have done more
than that. You have pledged your
faith in a future in which human
relations are governed not just by
power but rather by a purpose-to
seek justice. The law assumes the
inevitability of human imperfection and seeks to compensate for it
by giving us guidelines to govern
our behavior. In the same sense,
nuclear arms control recognizes
the inevitability of human imperfection and seeks to compensate
for it by giving us a way to maximize the prospect of human
permanence.
I hope you will devote part of
your talent to the most bedeviling
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puzzle of our time-how to move
two powers who don't trust each
other but who can extinguish life
on this planet-perhaps the only
life anywhere and anytime in the
universe-to back away from the
abyss.

s
I urge you to join that effort,
because, in the words of Justice
Holmes, "there is a need to
participate fully in the 'action
and passion' of our times or risk
the 'peril of being judged never
to have lived. "' ~

Protecting privacy
Campbell competitors confront rape shield law
The constitutionality of Michigan's recently enacted and controversial rape shield law was the
focus of the 1985 Campbell Moot
Court Competition. The purpose
of the statute is to protect the victim, who must testify as a complaining witness in the trial of the
alleged rapist, from unnecessary
invasion into her private life. The
Michigan rape shield law limits the
extent of cross-examination of the
victim on questions about her past
sexual experiences . In addition,
it allows the trial judge to order
a closed hearing to determine
whether evidence about the victim's past sexual activity should
be allowed at trial.
The hypothetical case concerned
Jane Doe, an aspiring thirty-yearold actress allegedly raped by Dan
Daytime, an acquaintence of hers
and the host of a nationally syndicated talk show. The incident occurred in Doe's apartment, where
she and Daytime had gone after
meeting at a party. The main issue
centered on the admissability of
evidence that Doe had consented
to sex with three other talk show
hosts under similar circumstances
in the previous year.
In final oral arguments the
teams of Sam Dimon and Michael
McCarthy and Sheila Foran and
Mark Berry were awarded first
place, with the teams of Charles

Boehrer and Rex Sharp and Mark
Weinhardt and Raymond Rundelli
taking second place . Boehrer and
Sharp were awarded the prize for
the best brief in both the final and
the semi-final rounds.
This year's Campbell program
moved toward becoming more of
an educational rather than a competitive experience by sponsoring
a lecture on brief writing by
Professors Douglas Kahn and
Theodore St. Antoine, and another on oral advocacy by practitioner Stephen Shapiro. Participants were offered opportunities for videotaped practice
sessions of their oral arguments,
and judges in the preliminary
rounds were encouraged to comment extensively on briefs that
were submitted.
The court for the final round of
the competition included the Honorable Frank M . Coffin, Circuit
Judge, U.S. Court of Appeals for
the First Circuit; the Honorable
Damon J. Keith, Circuit Judge,
U.S. Court of Appeals for the Sixth
Circuit; the Honorable Betty B.
Fletcher, Circuit Judge, U.S. Court
of Appeals for the Ninth Circuit;
Dean Terrance Sandalow; and Professor Frederick Schauer. Chairpersons for the competition were
Joe Gunderson, Jon Frank, and
Darrell Graham. ~
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